requires an operator to establish and maintain a program
for regular cleanup and removal of coal accumulations and
other combustibles, it does not require that any plan formulated
by the operator be reviewed in advance and approved by MSHA.
The regulation only requires that the plan be "made available"
to MSHA or one of its inspectors.  Prom an,enforcement view,
while I believe it makes little sense to require an operator
to formulate a plan, with no MSHA oversight for its review
and approval prior to adoption, I am constrained to follow
the regulation as promulgated.

Section 75.400, requires that loose coal and coal dust
be cleaned up and not permitted to accumulate.  On the facts
of this citation, .the petitioner has established by a
preponderance of the evidence that the cited accumulations
existed for at least two mining cuts over a period of four
or five hours, and that there was no evidence of any cleanup
efforts being made by the respondent.  Under the circumstances,
I find that a violation has been established and the citation
IS AFFIRMED.

I cannot conclude that the petitioner has established
by any credible evidence that this violation was significant
and substantial.  Inspector Franks testified that in making
his "S&S" finding he relied on the fact that the intent of
section 75,400 is to prevent the accumulations of combustibles,
that people were on the unit, that such accumulations cause
mine fires and explosions/ and that it is common knowledge
that such incidents have occurred in mines in West Kentucky.
He also alluded to the fact that the mine liberates methane,
and that mine equipment with trailing cables would have been
operating on the unit,  in my view/ such generalized statements
may be made of any mine, and any such cited accumulations
violation would automatically result in an "S&S" finding
by the inspector.

On the facts here presented, Inspector Pranks had no
reason to believe that the area was not adequately rocH dusted,
and he saw no equipment in operation in the area.  Further,
while it may be true that coal accumulations present a
potential for a fire if not removed or cleaned up while in
the presence of, or exposed to potential ready sources of
ignition, there is no evidence that such ignition sources
were present.  Although the inspector alluded to the fact
that the area had been traveled through, and that loaders,
bolters, and shuttle cars are equipped with electrical
trailing cables, there is no evidence to support a conclusion
that this equipment was not in compliance with any applicable
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